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CHAPTER 1: ISSUES ARISING FROM THE CLAIMS
CLASSIFICATION FRAMEWORK

1.1 “WHOLE-OF-DIET’ CLAIMS
Question 27

Do you think the examples of whole-of-diet claims provided in the Policy Guideline
are claims made in the context of the appropriate total diet; and do you think the way
the claimed benefit is expressed determines where the claim is positioned in the
Claims Classification Framework?

Out of 147 submitters, 52.4% (77 in total) directly responded to this question. The
distribution of these responses was as follows:

Sector Australia New Trans International | Total
Zealand Tasman

Industry 27 17 5 2 51
Government 6 2 - - 8
Public health 10 3 - - 13
Consumers 2 - - - 2
Other 3 - - - 3
Total 48 22 5 2 77
Overview

Thirty per cent of submitters (23) agreed that the examples of whole-of-diet claims
provided in the Policy Guideline are claims made in the context of the appropriate
total diet. Forty submitters agreed that how the claimed benefit is expressed
determines where the claim is positioned in the Claims Classification Framework.

Agree the examples are claims made in the context of the appropriate total diet

There were 23 submitters that agreed that the examples of whole-of-diet claims
provided in the Policy Guideline are claims made in the context of the appropriate
total diet (NCWA, Nutrition Aust., PHAA (supported by ACA), Tomox, Aussie
Bodies, AFGC, MasterFoods Aust. NZ, ANIC, Dairy Aust., DSM Nut. Prod,
Horticulture Aust., Parmalat Aust., Wyeth Aust., NSW Food Authority, SA DoH,
DAFF, WA DoH, Monash Uni — N&D Unit, Griffins Foods, Nutra-NZ, NZ MoH,
Heinz Aust./Heinz Watties NZ).

Whilst agreeing with this, it was considered that this question was difficult to answer
(Nutrition Aust.). It was also noted by other submitters that this was a particularly
difficult issue, but one that is important to clarify, so that agencies engaged in
nutrition education can provide dietary advice without contravening the Code (PHAA,
ACA, SA DoH, Monash Uni — N&D Unit).

A reason provided for agreeing with this was that a ‘healthy balanced diet’ or a
‘healthy diet’ is referenced (Dairy Aust.).
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It was noted by one submitter that these examples are relatively clear and simple.
Claims that contain too much information are not useful to consumers (page 66 in
IAR) (DAFF).

Some submitters did not explicitly answer this question but made comments as
follows_(DAA, NZDA, CML, NZJBA, Frucor, Unilever Australasia, Sanitarium
Health Food Comp, ABC, MLA, GW Foods).

Although not specifically commenting on the examples of claims provided in the
Policy Guideline, DAA, supported by NZDA, recommended that ‘whole of diet’
claims should be made in the context of a relevant healthy diet. A number of
submitters generally stated that whole-of -diet claims are a form of claim made in the
context of the appropriate diet (NZIBA, Frucor, ABC, MLA, GW Foods).

CML felt that whole-of-diet claims that don’t reference a serious disease or condition
could be considered ‘dietary advice’ in certain contexts (i.e. general information on a
retail food brochure, promoting a range of foods). These claims should only be
allowed on ‘appropriate’ foods that have some nutritional value, however this will
need to be clarified.

It was considered that the examples of whole-of-diet claims provided in the Policy
Guideline are appropriate claims as all claims are required to be substantiated
(Unilever Australasia).

Sanitarium Health Food Comp agreed with FSANZ that the examples of whole-of-
diet claims are risk reduction claims and not whole-of-diet claims.

Classification in the Claims Classification Framework

There were 40 submitters that agreed that how the claimed benefit is expressed
determines where the claim is positioned in the Claims Classification Framework
(NCWA, Diabetes Aust., DAA, NZDA, GI Ltd, Nutrition Aust., PHAA (supported by
ACA), Tomox, Aussie Bodies, ANIC, CHC, CML, Dairy Aust., DSM Nut. Prod, GW
Foods, Hort. Aust., National Foods, Wyeth Aust., Tas DoH&HS, NSW Food
Authority, SA DoH, DAFF, WA DoH, Monash Uni — N&D Unit, NSW DoH - N&PA
Branch, Auckland Reg. PHS, ASA, NPANZ, Assoc. of NZ Advertisers, Cadbury
Confectionery, Naturo Pharm, NZ Magazines, NZTBC, Fonterra supported by
Mainland Products, Griffins Foods, Nutra NZ, NZ MoH, Heinz Aust./Heinz Watties
NZ).

An explanation was given, that as the examples provided are risk reduction claims
that are made in the context of the total diet, they should therefore fit within the
claims classification framework and be substantiated and regulated accordingly
(Nutrition Aust., PHAA, ACA, Hort. Aust., Tas DoH&HS, SA DoH, WA DoH,
Monash Uni — N&D Unit). NSW DoH - N&PA Branch agreed that the examples
provided are risk reduction claims and as such should be included in the Claims
Classification Framework.

Also, the level of claim is wholly dependent on the way the claim is expressed — if it
references a serious disease or biomarker, it is a high level claim (DAFF). Auckland
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Reg. PHS and CHCH also agreed that classification is according to whether it
references a serious disease/biomarker or non-serious disease or condition.

It was noted that the examples given do mention conditions that indicate the
appropriate position in the classification framework (ASA, NPANZ, Assoc. of NZ
Advertisers, Cadbury Confectionery, Naturo Pharm, NZ Magazines, NZTBC).

The framework clearly positions whole-of-diet claims, in addition to the need to
substantiate the claims and not mislead the consumer, will ensure the claims are
balanced and justifiable (Fonterra supported by Mainland Products).

Although not specifically agreeing that how the claimed benefit has been expressed
determines the classification of the claim, Parmalat Aust. commented that they
supported how the claimed benefit was expressed. NZFGC considered that the
examples of ‘whole-of-diet claims’ provided in the Policy Guideline are whole-of-diet
claims that should fall within the health claim framework. In addition, it was
considered that whole-of-diet claims should be subjected to the same substantiation
requirements as claims for individual foods, and that the claims classification would

determine the level of this requirement. No further restrictions are warranted
(NCEFF).

General comments

Some submitters did not explicitly answer the questions but provided the following
comments (TCCA, Dr C Halais, Dr R Stanton, NCEFF, NHF Aust., NHF NZ, ABC,
ASMI, Cadbury Schweppes, Food Tech. Assoc. of Vic., GW Foods, Goodman
Fielder, MLA, National Foods, Sanitarium Health Food Comp, NSW DoH - N&PA
Branch, TGACC, NZFGC, NZJBA supported by Frucor, Nutra-Life H&F, NZ V&PG
Fed/NZFG Fed, NZFSA, Nestle, Unilever Australasia, Diabetes Aust., GI Ltd, CMA
supported by Mandurah Aust., Palatinit GmbH, Kingfood Aust., CMA — NZ Branch,
CMA-NSW Branch, CMA — Qld Branch, ICA, CMA-Vic Branch, CM of SA). Other
general comments provided by submitters that did answer the questions above, are
also included below.

It was suggested that unless the wording of the claim is prescribed by FSANZ, there is
potential for misinterpretation by consumers. Health claims about fruits and
vegetables as part of an overall healthy eating message are justified (TCCA).

NHF Aust. and NHF NZ believed that criteria for ‘whole of diet’ claims should,
where possible, reflect the nutrient of emphasis within the claim, for example, the
claim “a healthy, balanced diet that includes dietary fibre from a number of sources is
one that can help reduce you risk of constipation” could only be permitted on foods
that are at least a ‘good source’ of dietary fibre.

Whole-of-diet claims on processed foods

It was considered by one submitter that whole-of-diet claims should be
examples/illustrations used to promote dietary guidelines and should be restricted to
unprocessed or minimally processed foods that are natural sources of nutrients (Dr R
Stanton). NZ MoH also thought it was appropriate that only certain categories of food
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are allowed to make this type of claim, as they don’t want unhealthy foods (not
promoted by food and nutrition guidelines) to be promoted under this banner.

It was recommended that whole-of-diet claims consider the nutrient density of foods
to highlight the fact that the 'claimed' food makes an important nutritional
contribution to a healthy, balanced diet, not just to the intake of a specific nutrient.
With the current obesity epidemic, it is essential that whole-of-diet claims be based on
nutrient-dense foods, helping people get more nutrients from fewer calories (MLA).

Conversely, ASMI questioned why processed foods would be potentially excluded
from whole-of-diet claims if they provide the nutritional benefits in context of total
diet. Cadbury Schweppes also disagreed with the comment that it is not desirable that
processed foods, including fortified foods, carry whole-of-diet claims. They noted that
processed foods with a balance of nutrients may in fact be better than some fresh
products where the level of nutrients may be unknown due to seasonal factors or
where it is necessary to consumer high levels in order to received low levels of
nutrients. Other submitters also considered that all foods are appropriate for claims
since all claims require substantiation (GW Foods, Goodman Fielder, AFGC,
MasterFoods Aust. NZ, National Foods).

The CMA reported confusion as to how whole-of-diet claims would be used, with
some claims referred to in the context of the appropriate diet. They noted that some
members of SDAC think that whole-of-diet claims should only be permitted on
appropriate foods and that SDAC has also stated that it is not desirable to have
processed foods, including foods fortified with other substances, carrying whole-of-
diet claims, which raises the question as to what are processed foods, e.g. bread? They
supported the use of whole-of-diet claims on all foods (except alcohol), including
processed foods, e.g. confectionery. They challenged the use of the term ‘appropriate
foods’, which indicates bias and promotes the concept of good and bad foods. It was
reiterated that there is a role for all foods in a balanced diet, including confectionery
as a treat food which can make a positive contribution to the overall diet, and is an
appropriate a food as any for carriage of health claims, despite a small contribution to
overall diet (2%) (submission outlines the vitamin and mineral content in 50g milk
chocolate). In summary, they stated that foods should not be disqualified based on
their nutritional profile, in particular energy, sugar, or fat content, providing there is
enough of the specified component to achieve the claimed benefit when consumed as
directed. Mandurah Aust., Palatinit GmbH, Kingfood Aust., CMA —NZ Branch,
CMA-NSW Branch, CMA — Qld Branch, ICA, CMA-Vic Branch and CM of SA
supported these views.

NZ V&PG Fed/NZFG Fed cautioned against the development of criteria around foods
suitable/not suitable for carrying a claim. They explained that guidelines in relation to
‘total diet’ cannot be applied to individual foods and can be difficult to apply to
individual food groups. Foods such as fruits (whether they are fresh, canned, juiced or
frozen) are intrinsically high in sugar yet offer considerable nutritional value to
consumers; and for some nutrients and biologically active substances (e.g.
carotenoids) absorption is improved in the presence of small amounts of fat.

National Foods submitted that the point (p.43 of the IAR) "whole of diet claims
should only be allowed on 'appropriate' foods" is redundant as foods such as bottled
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water may appear to have little nutritional value, but are vitally important for
hydration. They pointed out that processing foods (e.g. Vitasoy Soya milk) does not
imply reduction of nutritional value as per the comments (p.43 of the IAR) that "it is
not desirable that processed foods ... carry whole of diet claims". They argued that
processed foods or foods fortified with other substances should have greater
imperative to carry whole-of-diet advice to put their (incorrectly assumed) 'poor
nutritional status' into context.

Dietary Advice

It was recommended that dietary advice should remain outside the Standard and
should not be considered a health claim (Goodman Fielder, MLA, Unilever
Australasia, AFGC, MasterFoods Aust. NZ, Dairy Aust., National Foods). Nestle also
agreed that dietary advice should not be considered a claim and should fall outside of
the requirements of a standard or guideline. They added that whole-of-diet claims are
a form of a claim that is made in the context of the appropriate diet (Nestle).

It was believed that ‘whole of diet’ claims are potentially health claims but this is
dependent upon the degree to which dietary patterns are linked to specific health
aspects (NHF Aust., NHF NZ).

The need to differentiate between dietary advice and claims on products was strongly
recommended by National Foods. They stated that whole-of-diet advice such as
Dietary Guidelines is used by the food industry in general nutrition education
programs, to support government leadership on healthy eating e.g. communications
with health professionals. Nutrition and health claims directly related to food product
nutrition marketing and promotion, could also be made in the context of a holistic
dietary approach, but are subject to substantiation. National Foods opposed treating
'whole-of-diet' advice as nutrition and health claims as they believed it would fail
consumers and industry in supporting public health education. They questioned if
FSANZ will cover the resource cost of the food industry supporting initiatives in
health education if the regulatory system prohibits 'whole-of-diet' advice? They
agreed however that whole-of-diet claims are nutrition and health claims, directly
related to food product nutrition marketing and promotion, and could also reasonably
be made in the context of a holistic dietary approach (National Foods).

Although whole-of-diet claims should not always be coupled with a benefit such as
risk reduction, the claim should be treated as a health claim when a benefit is stated.
In the absence of references to disease risk reduction or other health benefits, whole-
of-diet claims should be viewed as dietary advice rather than health claims (question
28) (National Starch, Solae Comp.).

Cadbury Schweppes considered that ‘whole-of-diet” claims must always be coupled
with a claimed benefit and to a specific nutrient(s) in the related foods (Question 28).

Claim examples provided in the Policy Guideline
It was considered by Dr R Stanton that the claim examples given were unlikely to be

used. In addition she considered that constipation was wrongly classified as a non-
serious disease, and a better example that might be used for a non-serious disease
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would be "A balanced diet reduces your risk of ill-health and low energy levels".
Regarding the example given for a serious disease, she considered that this was
satisfactory and fitted within the classification framework (Dr R Stanton).

Sanitarium Health Food Comp commented that the examples given were very general
as they were written, and therefore likely to be meaningless to consumers. They
questioned the need to include the words "a healthy balanced diet that..." as they
believed this is vague and unlikely to be applied or understood by consumers.
Diabetes Aust. and GI Ltd agreed with this issue and said that the words “healthy
[balanced] diet” do not have a lot of meaning in themselves for the average consumer
and need to be ‘fleshed’ out as in the second example “A healthy diet that may lower
the risk of ... is one that is low in fats and includes fibre from a variety of sources
including a variety of fruits and vegetables, and wholegrain and bran cereals.”

This was further expanded by TGACC who noted that the words “healthy balanced
diet” do not in themselves convey appropriate advice for consumers and could be
misused as a ‘tag line’ in order to allow a number of health related claims that might
otherwise be prohibited. More detail is probably required in order to make the dietary
context meaningful to consumers (TGACC).

Other general comments

Tas DoH&HS considered that whole-of-diet claims should be clarified to ensure that
nutrition education provided by government and non-government agencies does not
contravene the Code.

A recommendation was made that whole-of-diet claims need to be defined (NZFSA).

Nutra-Life H&F commented that the diet should always be seen in terms of its
totality, and any connotation limiting it to a reduced range of nutrients, which may
result in unbalanced nutrition, should be avoided.

It was stated by Food Tech. Assoc. of Vic. that the question is not easily understood,
and the word 'claim/s' is used five times in different contexts.

Dr C Halais commented that this question was not applicable if no claims are allowed.
Other comments provided but not in direct response to the question

Kellogg’s Aust. support the communication of whole of diet, performance and
wellbeing, life stage claims and sliming claims that are scientifically substantiated,
reflective of current scientific opinion and communicated according to the Policy
Principles that all claims are made in the context of the total appropriate diet.

NZFGC questioned the desirability of including the views of “some members” of the
SDAC in the IAR in relation to whole-of-diet claims. They added that it would be of
interest to know the views of the “other members”. They considered that such views
have no place in a document of this type as the statements can bias the need for
constructive debate.
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ACA noted that as a member of SDAC, they agreed with the comments made on page
43 of the IAR regarding whole-of-diet claims. They also considered that these
arguments also apply to dietary guideline claims. Dietary guideline claims should
only be allowed on appropriate foods that do not lead consumers to have unrealistic
expectations of an individual product’s ability to meet the dietary guideline in
question e.g. a can of pumpkin soup would not significantly assist consumers in
achieving the dietary guideline “The Australian Dietary Guidelines recommends a
healthy diet containing at least five servings a day of vegetables”.

Question 28

Should whole of diet claims always be coupled with a claimed benefit (for example,
those illustrated in the Policy Guideline are linked to a risk reduction claim), or
should whole-of-diet claims purely represent either the Australian Dietary Guidelines
or the New Zealand Food & Nutrition Guideline? If the latter, do you consider the
claim to be dietary advice, which would fall outside the scope of the regulatory
framework for nutrition, health and related claims?

Out of 147 submitters, 52.4% (77 in total) directly responded to this question. The
distribution of these responses was as follows:

Sector Australia New Trans International | Total
Zealand Tasman

Industry 28 12 4 3 47
Government 5 2 - - 7
Public health 10 4 - - 14
Consumers 2 - - - 2
Other 5 2 - - 7
Total 50 20 4 3 77
Overview

Less than 10 per cent of submitters (6) stated that whole-of-diet claims should always
be coupled with a claimed benefit whereas 20 submitters stated that whole-of-diet
claims do not necessarily need to be linked with a claimed benefit. Three submitters
disagreed that they be coupled with a claimed benefit. Another three stated that all
whole-of-diet claims should purely represent either the Australian Dietary Guidelines
or the New Zealand Food & Nutrition Guidelines. Nearly 40 per cent of submitters
(30) believed that communication of dietary guidelines is dietary advice, which falls
outside the scope of the proposed regulations for nutrition, health and related claims.
Seven stated that communication of dietary guidelines should be considered as part of
the scope of the proposed regulations for nutrition, health and related claims.

Whole of diet claims coupled with a claimed benefit

There were six submitters that clearly stated that whole-of-diet claims should always
be coupled with a claimed benefit (Diabetes Aust., DAA, GI Ltd, CSIRO — HS&N,
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NZDA, Nutra NZ). Bakewell Foods submitted that a whole-of-diet claim should be
coupled with a claimed benefit if it is linked to a serious disease.

A reason provided for this view was that not all dietary guidelines have been shown to
be linked to a health benefit (CSIRO- HS&N).

It was further explained that if whole-of-diet claims are only allowed on foods that
meet certain qualifying/disqualifying criteria then they would not be considered to be
simple dietary advice and therefore they should be regulated (Diabetes Aust., GI Ltd).
DAA added that whole-of-diet claims can also be representative of the Australian
Dietary Guidelines because all claims are subject to inclusion and exclusion criteria.

Conversely there were 20 submitters who stated that whole-of-diet claims do not
necessarily need to be linked to a claimed benefit (ABC, AFGC supported by
MasterFoods Aust. NZ, Dairy Aust., GW Foods, Goodman Fielder, ASA, NPANZ,
Assoc. of NZ Advertisers, Cadbury Confectionery, Naturo Pharm, NZ Magazines,
NZTBC, Griffins Foods, Mainland Products, NZFGC, NZJBC, Frucor, Nestle,
Unilever Australasia) and three submitters opposed the need for whole-of-diet claims
to be linked to a claimed benefit (DSM Nut. Prod., National Foods, National Starch).
Cadbury Schweppes also said that in some cases whole-of-diet claims may be
considered as dietary advice.

Reasons provided for these views were that they might be considered purely dietary
advice/be representative of the Australian and NZ Dietary Guidelines (GW Foods,
Bakewell Foods).

It was suggested that although food manufacturers may prefer to link this type of
dietary advice, they should not be compelled to do so. If brand image is built using
dietary advice alone, this would not pose any threat to public health and safety and
therefore need not be drawn in to the framework (Mainland Products).

Although not agreeing that all whole-of-diet claims should be linked to a claimed
benefit, a number of submitters noted that a whole-of-diet claim that is linked to a
claimed benefit does fall within the scope of a health claim (Goodman Fielder, AFGC
supported by MasterFoods Aust. NZ, Dairy Aust., GW Foods, MLA, National Foods,
National Starch, Parmalat Aust., NZFGC, Unilever Aust.). Such substantiated
compound claims, according to the Policy Guidelines, require regulation appropriate
to the part of the claim that falls within the higher claim category (AFGC supported
by MasterFoods Aust. NZ, Dairy Aust., GW Foods, National Foods, Parmalat Aust.).
In the absence of references to disease risk reduction or other health benefits, whole-
of-diet claims should be viewed as dietary advice rather than health claims (National
Starch, Solae Comp.).

ANIC made a similar comment, in their view to be a health claim, whole of diet
claims should be linked to a claimed benefit, e.g. risk reduction.

Hort. and Food Research Institute of NZ stated their view that health claims must
relate to specific foods or specific components in foods.
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Whole-of-diet claims representing Dietary Guidelines

A small number of submitters stated that all whole-of-diet claims should purely
represent either the Australian Dietary Guidelines or the New Zealand Food &
Nutrition Guideline (NCWA, DSM Nut. Prod., Sanitarium Health Food Comp.).
Northland Health Dietitians submitted that whole-of-diet claims should relate to the
Australian Dietary Guidelines or the NZ Food and Nutrition Guidelines. NZFSA said
that whole-of-diet claims should be consistent with the Guidelines.

Heinz Aust./Heinz Watties NZ said that whole-of-diet claims may be based on dietary
guidelines.

There were 30 submitters that believed that communication of dietary guidelines is
dietary advice, which falls outside the scope of the proposed regulations for nutrition,
health and related claims (AFGC supported by MasterFoods Aust. NZ, ANIC,
NCWA, Dairy Aust., DSM Nut. Prod., Goodman Fielder, GW Foods, MLA, National
Foods, Parmalat Aust., Tas DoH&HS, NZFGC, Nutra NZ, Hort and Food Research
Institute of NZ, Unilever Australasia, Nestle, Mainland Products, Cadbury
Schweppes, Sanitarium Health Food Comp., CMA supported by Mandurah Aust.,
Palatinit GmbH, Kingfood Aust., CMA — NZ Branch, CMA-NSW Branch, CMA —
QIld Branch, ICA, CMA-Vic Branch, CM of SA).

Reasons provided by these submitters for this view were that:

e Dietary advice given by health professionals does not relate to sales of
individual products and should therefore not be regulated as health claims (Tas
DoH&HYS);

e Whole-of-diet claims should represent the NZ Food and Nutrition Guidelines
and therefore become an extension of the education process of these
guidelines and is therefore outside the framework for health claims (Hort. and
Food Research Institute of NZ);

e Whole-of-diet claims do not necessarily constitute a health claim and that
communication stemming from the Australian or NZ Dietary guidelines may
be dietary advice and should not be considered part of Standard 1.2.7 (CMA
supported by Mandurah Aust., Palatinit GmbH, Kingfood Aust., CMA — NZ
Branch, CMA-NSW Branch, CMA — Qld Branch, ICA, CMA-Vic Branch,
CM of SA);

e The claim example 'A healthy balanced diet includes fibre from a number of
sources' is dietary advice (not coupled with a condition), which falls outside
the scope of the framework (ASA, NPANZ, Assoc. of NZ Advertisers,
Cadbury Confectionery, NZTBC, NZ Magazines);

e Ifnot linked with a claimed benefit these claims should not be included in this
discussion (Unilever Australasia); and
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o Eat Well Australia Guidelines, Recommended Dietary Intakes and strategies
such as the Healthy Diet Pyramid are government developed or supported
(NCWA).

Fonterra commented that whole-of-diet claims or dietary advice will only fall outside
the scope of this framework if it cannot be inferred that the product is linked to
supporting the dietary advice, in which case it wont be a claim. The key is to
determine whether or not the label or advertisement is representing that the food
product provides health benefit and if so it comes within the claims framework,
whether or not it involves references to official guidelines.

A small number of submitters felt that communication of dietary guidelines should be
considered as part of the scope of the proposed regulations for nutrition, health and
related claims (CHC, Northland Health Dietitians, NZDA, Griffins Foods, TGACC,
NZFSA, Naturo Pharm). Their comments are below.

TGACC noted that 'whole-of-diet' claims can stand alone as relevant nutritional
advice in theory, but the statement needs to be relevant to the food (see example under
the ‘Appropriate Foods’ heading below).

Dietary advice should be within the regulatory framework so as to protect consumers
from false and misleading information. The ability of consumers to make health
judgements will depend on their knowledge about the nutritional requirements. In the
absence of such knowledge, the consumer's ability to discern accurately a food's
health or nutritional value is diminished. Consumers may come to the false
understanding that their health requirements are covered by a particular range of foods
that have been marketed in the most favourable light possible (CHC).

Foods allowed to have whole-of-diet claims should adhere to strict
qualifying/disqualifying criteria (Northland Health Dietitians). NZFSA said that
whole of diet claims should fall within the scope of the Classification Framework and
be bound by any qualifying/disqualifying criteria. An individual’s diet should not be
skewed outside recommended guidelines due to whole of diet claims (NZFSA).

If the whole-of-diet claim represents the NZ Food & Nutrition Guidelines, NZDA
does not see the claim as dietary advice, which would fall outside the scope of the
regulatory framework for nutrition, health and related claims. If the food
manufacturer or marketer wished to give pure dietary advice guidance to consumers,
this could be achieved as separate nutrition information communications e.g. on
posters and flyers. This would avoid consumer confusion between product marketing
and nutrition advice (NZDA).

Dietary advice should be within the regulatory framework so as to protect consumers
from false/misleading information (TGACC).

Griffins Foods believed that dietary advice given in association with a food should be
relevant to that food, which would constitute a claim.

It was considered by Dr R Stanton that dietary advice should not relate to specific
products and so would fall outside the scope of the regulatory framework. She also
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submitted that dietary advice applied to particular products should be regulated as any
other claim (Dr R Stanton).

Naturo Pharm gave the example that any dietary advice appearing on a food label,
packaging or in advertising should be viewed in the context of the whole
packaging/advert and should therefore be subject to review. They also recommended
that dietary advice should be true and consistent with the Australian Dietary
Guidelines and/or NZ Food and Nutrition Guidelines.

Could be coupled with a claims benefit or represent dietary guidelines

Some submitters highlighted that a whole-of-diet claim could be either coupled with a
claimed benefit, or could purely represent dietary guidelines (NHF Aust., NHF NZ,
Tomox, CML, Nutritional Phys. Research Group).

NHF Aust. and NHF NZ added that this was provided they are use appropriately and
do not mislead consumers about the nature of the food on whose label or promotional
material the claim appears. For claims that emphasise a particular nutrient, the criteria
for carrying that claim should relate to that nutrient, and may include additional
criteria depending on the nature of the claim (NHF Aust., NHF NZ).

Tomox noted that the latter is dietary advice when quoting from these guidelines and
not directed towards a product, however to make such claims the product should
contain significant quantities of the food in question. Claims such as "milk and water
are the best drinks for children" could have a beneficial effect (Tomox).

Nutritional Phys. Research Group recommended that where the whole-of-diet
statement refers to reduction of a specific risk, it should be treated as a health claim.

Total diet

Sanitarium Health Food Comp stated that some claims made in the context of 'total
diet' can become wordy and some of the meaning lost. They recommended that claims
in a 'total diet' context be mandatory in the wording of high level claims, but used
only 'where appropriate' in general level claims. They noted that "calcium is good for
strong bones and teeth" succinctly conveys the intended message and they are unsure
how this claim would read if considered as part of the 'total diet'. In added they
pointed out that the example "calcium is good for strong bones and teeth" used as a
function claim (p.26 of the IAR) does not make reference to the 'total diet'.

Appropriate foods

Some submitters expressed concern that general dietary advice may be allowed on
inappropriate foods (Nutrition Australia, ASMI). Nutrition Australia provided an
example of a statement about fruits and vegetables in a healthy diet on a
Confectionery bar with fruit puree added. ASMI and TGACC considered the whole-
of-diet statement needs to be relevant to the food, i.e. if the reduction of a risk in
context of total diet involves high fibre, low fat and low sugar but the product in
question was only high fibre and low fat, it is questionable whether the ‘whole of diet’
claim is appropriate for that food. It was added that it was not appropriate to omit the
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‘condition’ the food did not fulfil in order to be able to make the whole-of-diet claim

(ASMI). TGACC added that it is essential that consumers do not falsely perceive that
their health requirements are met by certain foods that have been purposely marketed
in a specific way.

NSW DoH - N&PA Branch agreed with the suggestion that ‘whole of diet’ claims
only be allowed on ‘appropriate ‘ foods and not on foods that have limited or

insignificant nutritional value. They suggested that this would need to be adequately
defined.

Claim pre-requisites will prevent the use of dietary guideline recommendations on
inappropriate foods, as this would constitute a misleading claim (DAFF).

A potential problem with allowing claims related to dietary/food and nutrition
guidelines to be interpreted as dietary advice was noted, in that this exposes a
loophole through which claims for low fat/salt/sugar foods of low nutritional value
could be marketed. Therefore there would have to be inclusion criteria to cover this
and fruit and vegetables may be the only exception (Auckland Reg. PHS).

Cadbury Schweppes also noted that consumers may perceive that foods with a ‘whole
of diet’ claim contain appropriate levels of all nutrients, which may be misleading or
deceptive (Cadbury Schweppes).

It was noted that although in most cases 'fresh is best', some processed foods are
better than fresh, e.g. homogenisation and heating improves health benefit of
tomatoes. New developments in functional foods may also develop greater benefits
(Crop and Food Research Institute NZ).

Conversely Aussie Bodies believed the second point raised by SDAC that processed
foods or fortified foods not carrying whole-of-diet claims to be short sighted and
inappropriate. This would cause problems in relation to what is regarded as a
processed food, e.g. cheese is often cited as part of a healthy whole diet, but is
processed. They also questioned whether tomato paste should be considered as more
processed although it is less processed than most cheeses.

Definitions

It was recommended by a number of submitters that a definition of dietary advice is
needed in the Standard. This was because dietary advice given by health professionals
does not relate to sales of individual products and should therefore not be regulated as
health claims, however a statement about the role of a food group in the diet, made on
individual food products, implies a health claim and should be regulated accordingly
(PHAA, ACA, SA DoH, WA DoH, Horticulture Aust., Tas DoOH&HS). NZFSA also
recommended clarification around the boundaries of dietary advice and health claims.
They queried at what point does dietary advice become a health claim?

UK FSA campaign regarding excessive sodium consumption and a complaint made
by the Salt Manufacturers Association that the ad misled people into believing that
any amount of salt could kill you was pointed out. This highlights the importance of
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making the distinction between dietary advice and health claims (SA DoH, WA
DoH).

Some of the above submitters also considered that 'whole-of-diet' is a term that
doesn't fit the examples given - they are health claims made in the context of the total
diet (PHAA (supported by ACA), SA DoH, WA DoH, Monash Uni — N&D Unit,
Horticulture Aust.).

Cadbury Schweppes sought clarification as to what constitutes ‘whole of diet’.

It was recommended that there is a definition of ‘whole-of-diet’ claims included in a
glossary (NZ MoH). The NZ MoH also sought clarification about this type of claim as
it is not explicitly included in the framework and they were unclear how this may be
used.

General regulation of whole-of-diet claims

Although not specifically answering the questions, some submitters explained how
they thought whole-of-diet claims should be regulated in general.

A number of submitters stated that any voluntary information that relates to a food
product should be regulated as a claim whether or not it references dietary guidelines
(PHAA (supported by ACA), SA DoH, WA DoH, Monash Uni — N&D Unit,
Horticulture Aust.). It was considered by another submitter that whole-of-diet claims
should be treated the same as individual food claims in terms of their requirements.
This is flexible and increases the possibilities of useful information being produced
for consumers.

NSW DoH - N&PA Branch considered this a difficult issue, as it was unclear as to
how and why manufacturers would choose to use a ‘whole of diet’ claim that wasn’t
linked to a claimed benefit. They went on to say that it may be that if dietary advice
was split from the regulatory framework it would be an easy ‘no cost’ option for
manufacturers who didn’t want to go down the path of substantiating a claim. The fact
that the product contained general dietary advice may be enough to imply a health
benefit. This would not be a desirable outcome. They recommended that it is
important to make a distinction between whole of diet claims and nutrition education
to ensure that agencies can continue to provide dietary advice without being seen to
be contravening the Food Standards Code.

DAFF also thought that on their own, dietary guideline claims would fall into the
general level claim category, as they do not reference a serious disease or biomarker,
and are low risk (DAFF). Heinz Aust./Heinz Watties NZ considered that whole-of-
diet claims should be treated as general level or high level claims depending on the
wording and should fall within the scope of the regulatory framework.

Fonterra submitted that citation of dietary advice based on official dietary guidelines
should not require substantiation beyond reference to the accredited organisation that
has developed the guidelines. Promotion of healthy diet/good dietary practice (e.g.
advertising, direct mail etc) by Dairy Australia, NHF, Gut Foundation, Osteoporosis
and Diabetes organisations should continue to be permitted. This education may
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reference a link between food and a serious disease and condition but is general
advice that is substantiated and there is public benefit in its release.

PB Foods stated that whole-of-diet claims should be allowed when in line with
recommended dietary guidelines and further substantiation should not be required.
They also said that the question on what constitutes general dietary advice is a
separate issue. Nutrition Australia also considered that general dietary advice purely
representing either the Australian dietary guidelines or the NZ food and nutritional
guidelines should be allowed on labels. They added that they agreed with statement
from SDAC regarding total diet claims (page 43 IAR).

General comments

TCCA noted that this is a complex and confusing question. They recommended that
‘whole-of-diet’ claims should not form a part of the health claims framework unless
under very clear and strict criteria where FSANZ can be confident that the product
making such claims makes a net contribution to health without risk of making a net
detriment. They added that this only seems likely where pre—approved claims and
associated strict inclusion criteria can be put in place. A broad claim recommending
or implying dietary advice should not be left to food manufacturers to make. There is
far too much room for interpretation here to ensure that the objectives of FSANZ will
be served by claims as broad as this (TCCA). Whole diet claims should not fall
outside the regulatory framework (Crop and Food Research Institute NZ).

An advantage was pointed out, that linking whole-of-diet claims with a claimed
benefit helps educate the consumer and can avoid misleading claims (Crop and Food
Research Institute NZ).

Other comments in answer to the question were:
e “Yes they need to be specific.” (Aussie Bodies);
e “Yes.” (Food Tech. Assoc. of Vic); and
e “Not applicable if no claims are allowed.” (Dr C Halais).
Other comments provided but not in direct response to the question

Tas DoH&HS highlighted the need for clarification of the difference between dietary
advice regarding food groups and nutrition, health and related claims in relation to
food products, because this could have a major impact on nutrition education
programmes. Nutrition education programmes need to be able to highlight categories
of foods/nutrient profiles that are likely to result in healthier or less healthy diets.

In relation to the need for a clear delineation between dietary advice and claims in
relation to food products, SA DoH recommended that any regulation should not
hinder efforts to implement nutrition education programmes and should highlight
categories of foods/nutrient profiles that are likely to result in healthier or less healthy
diets. They noted that a key difference in the motive for making a claim is that
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specific food products carrying a claim generate product sales, whereas making
claims about categories of foods is equivalent to a focus on nutrition education.

Campbell Arnott’s Asia Pacific recommended that the Australian Dietary Guidelines
and the NZ Food and Nutrition Guidelines should be permitted to be referenced on
packaging and other materials. They noted that they guiding principles in the
development of health claim regulations should be consistent with and complement
Australian and NZ national policies and legislation including those relating to the
nutrition and health promotion, fair trading, industry growth and international trade
and innovation.

In addition they recommended that wellbeing type statements should be permitted to
highlight foods that have benefits for nutritional status and/or maintenance of energy
levels. They noted their consumer research which indicates that a state of wellbeing is
desired by consumers, and that the provision of nutrients/biologically active
substances in health foods/ingredients can hep them to achieve this state. Consumer
surveys reveal that consumers feel that food and diet are the only tools they still
control to improve their quality of life (Campbell Arnott’s Asia Pacific).

National Foods strongly recommended that FSANZ differentiate between dietary
advice and claims on food products, particularly in communication to health
professionals.

The Beer, Wine and Spirits Council of NZ commented that any potential health claim
would be made redundant if a nutritionally sound diet was not followed or if any food
type or product was eaten in excess or over the recommended daily intake.

Nestle noted the views from SDAC regarding whole-of-diet claims that are expressed
in the TAR, regarding processed foods carrying whole-of-diet claims. They said that
many foods, such as wheat, meat and milk for example, should be processed in order
to make the foods with edible or safe to consume. They recommended that there
should not be a distinction drawn between whether the food is processed or not, with
respect to making claims, as all foods are appropriate in a whole diet.

AFGC considered it irresponsible of FSANZ to have included selective view
expressed by members of an advisory committee in this IAR and concludes its
purpose was to direct the responses to questions 27 and 28 towards greater restrictions
on the use of claims. The outcome notes prepared from the first face-to-face meeting
of SDAC and supplied to SDAC members did n not reflect any of the quotes used in
the IAR (page 43). AFGC concluded that the ‘views’ included in the IAR must have
been selected by FSANZ from those submitted after the face-to-face meeting.
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1.2 PERFORMANCE AND WELLBEING CLAIMS

Question 29

Given the general requirements that claims express a specific, rather than broad health
benefit/outcome, do you think that general wellbeing claims or general performance

claims that do not reference a specific benefit should be prohibited?

Out of 147 submitters, 57.1% (84 in total) directly responded to this question. The
distribution of these responses was as follows:

Sector Australia New Trans Internatio